United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


457 


Appeals 


2 Court of 
United epoehes ke 


No. 16, 128 District of Columbia Circuit 
FILED FEB - 9 1961 


Sage 


Vv. 


BECHTEL PROPERTIES, INC., 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


- 


INDEX TO THE JOINT APPENDIX 


COMPLAINT FOR BROKER'S COMMISSION 
ANSWER TO COMPLAINT 
PRETRIAL STATEMENT 
EXCERPTS FROM TRANSCRIPT 
MARK P. FRIEDLANDER 


DIRECT EXAMINATION 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16, 128 
SAMUEL BLANKEN 
Appellant, 
v. 
BECHTEL PROPERTIES, INC., 


Appellee. 


Appeal from Judgment of the United States District Court for the 


District of Columbia 


JOINT APPENDIX 


Filed Aug 7 1959 
IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


SAMUEL BLANKEN, 
Plaintiff, 
Civil Action 
Vv. 


BECHTEL PROPERTIES, INC., 


a corporation, 


) 
) 
) 
) 
) 
) No. 2155-'59 
) 
) 
) 
) 
) 


Defendant. 


COMPLAINT FOR BROKER'S COMMISSION 


1. Jurisdiction of this action is based upon Section 11-306 of 
the District of Columbia Code, 1951, and the matter in controversy ex- 
ceeds, exclusive of interest and costs, the sum of three thousand dollars. 
2. Defendant, a corporation, employed plaintiff, a duly licensed 
real estate broker of the District of Columbia, to find a purchaser for its 
premises known as the Parker Apartments, No. 3300 Sixteenth Street, 
N. W., in said District, and on or about January 16, 1959, defendant made 
an agreement in writing, which was procured by plaintiff, to sell said 
premises to Eli T. Conner, Port Jervis, New York, for the sum of 
$140,000.00, under provisions of which defendant was to pay to plaintiff 


the sum of $7,000. 00 for procuring said agreement. 


3. At the time and place agreed upon for performance of said 
agreement, said purchaser was ready, able and willing to perform, 
and tendered the price, but defendant failed and refused to perform. 

4. Defendant is indebted to plaintiff in the sum of $7, 000. 00, 
with interest thereon from March 2, 1959. 


WHEREFORE, plaintiff demands judgment against defendant in 


the sum of seven thousand dollars with interest thereon from March 2, 


1959, and costs. 
* * * 
Filed Aug 26 1959 
ANSWER TO COMPLAINT 
1ST DEFENSE 
The complaint fails to state a cause of action upon which any 
relief can be granted. 
2ND DEFENSE 
That the plaintiff did not procure a purchaser willing, able and 
ready to perform the contract. 
3RD DEFENSE 
Answering the complaint, paragraph by paragraph, your defendant 
says (1) that the jurisdiction of the Court is admitted; (2) the listing of 
the property with the plaintiff by the defendant is admitted, the making 


of the contract between the defendant and the purchaser is admitted, but 


further answering said paragraph 2 your defendant says that the parties 
did by their agreement in writing on February 3, 1959, agree that upon 
the settlement of the contract for the sale of the Parker Apartments the 
plaintiff would accept as his commission the sum of $3, 000 in cash at the 
time of settlement and the balance of $4, 000 in the form of a note secured 
by a third trust. Your defendant says that the property has not as yet 
been settled and that the purchaser has failed to make settlement; (3) the 
allegations of paragraph 3 are denied; (4) the allegations of paragraph 4 
are denied. 
* * * 
Filed June 10 1960 
PRETRIAL STATEMENT 


Action for broker's commission on sale of real estate. 


UNDISPUTED FACTS: 


On Dec. 9, 1958, P and D entered into a broker's listing agree- 
ment in writing, under which D authorized P, t/a Samuel Blanken and 
Co., to show and offer for sale an apartment house at 3300 16th St. , 

N. W., Washington, D. C., P's commission to be 10%. Annexed to said 
agreement and part thereof was a written "Statement of Rents and In- 
come", supplied by D. Under date of Jan. 15, 1959, D and one Eli T. 
Connor entered into a written sales contract (signed by D Jan. 16, 1959), 


procured by P for the price of $140,000, with the commission to P from 


D of 5%. P is a duly licensed real estate broker in the District of 


Columbia and D is a corporation. 


PLAINTIFF contends that at the time and place provided for 
settlement pursuant to said contract, the purchaser duly tendered per- 
formance, but the D refused and failed to perform; that the purchaser 
was ready, willing and able to perform the contract; that there was 
therefore due and owing to P the sum of $7, 000, which D has failed and 
refused to pay him. 

P contends that the commission provided for in the Contract of 
Sale was payable when he obtained an enforceable contract. of sale from 
a party able to perform which was accepted by the D. 

DEFENDANT contends that under the terms of the contract be- 
tween D and Connor settlement was to be made 45 days after execution; 
that title was searched and preliminary report was rendered on Jan. 29, 
1959; that settlement was originally fixed for Feb. 13, 1959; that at the 
request of purchaser's counsel settlement was continued to Feb. 16, 1959; 
the purchaser's attorney again objected because he had set a motion at 
the District Building certain examinations and complaints; that the case 
was finally scheduled for settlement on March 2, 1959, at which time 
purchaser through his counsel made certain unreasonable demands and 


requests outside of the contract, and the attorney made it impossible to 


settle at that time, continuing to claim unreasonable items and insisting 


that all money put up be held at the title company until the purchaser 
was satisfied as to certain repairs demanded; that thereafter the 
purchaser continued to refuse to make settlement under the contract 
in accordance with its terms; 

That on Sept. 4, 1959, a contract to sell the same building was 
made between D and a different purchaser for $135,000, $5,000 less 
than the contract with Connor, which was finally consummated on Sept. 15, 
1959. D therefore denies any commission is owing to P. 

D further contends that on Feb. 3, 1959, P agreed in writing that 
upon settlement of the sale to Connor he would accept $3, 000 cash at time 
of settlement, the balance of $4, 000 to be in form of a note secured by 
third trust, with interest. D contends that this agreement of Feb. 3, 1959, 
as to P and contends that the agreement of Feb. 3, 1959, modified the 
commission agreement in the contract of Jan. 16, 1959. 

STIPULATIONS: 

Facts under "UNDISPUTED FACTS" 

It is stipulated the following may be admitted in evidence and that 
they are relevant and material: 

P's Pretrial Exhibit #1 -- Listing Agreement with attachment 


P's te #2 -- Contract of Jan. 16, 1959, with attachment 


#3 -- Record Title Policy Binder, application 


number 66357 


P's Pretrial Exhibit #4 -- Copy of cashier's check of Riggs National 


Bank dated Mar. 2, 1959, payable to Max 


Tendler (counsel will endeavor to obtain the 


original or a better copy) 
" #5 -- Settlement Sheet of Realty Title Insurance 


Co., Case No. 66357 


It is stipulated the following may be admitted without formal proof, 


subject to all other objections: 


District of Columbia records with reference to the property involved 
P's Pretrial Exhibit #6 -- Letter dated 1/17/59 from Eli T. Connor to 
"Sam" 
#7 -- Letter dated Jan. 19, 1959, from Connor to P 
#8 -- Letter of Feb. 11, 1959, from James J. Fahey, 
Dept. of Licenses and Inspections, D.C., to 
P, with enclosures 
#9 -- Carbon copy of letter dated Mar. 23, 1959, 
from Blanken to Friedlander 
ik " #10 -- Appraisal of Harry L. Haeberle Oct. 31, 1956 
D's Pretrial Exhibit #2 -- Letter dated 1/23/59 from P to Friedlander 
D's " #3 -- Copy of letter dated 1/26/59 from Tendler to 
Realty Title Ins. Co. 
#4 -- Copy of letter dated 1/30/59 from Friedlander 


to P 


D's Pretrial Exhibit #5 -- Copy of letter from Conner to P 
D's " "  #6a - Letter dated 2/3/59 from P to Friedlander 
D's #6b - Letter agreement dated 2/3/59 to Friedlander 
from P 
#7 -- Copy of letter dated 2/10/59 to Conner from P 
#8 -- Copy of letter dated 2/13/59 to Dept. of Licenses 
and Inspections from Tendler 
#9 -- Copy of letter dated 3/3/59 from Tendler to 
Realty Title Insurance Co. 
#10 -- Copy of letter dated 3/3/59 to Tendler from 
Igenfritz 
#11 -- Copy of letter dated 3/3/59 to Tendler from 
Igenfritz 
#14 -- Copy of letter dated 4/2/59 to Tendler from 
Realty Title Ins. Co. 
The following have been identified by the Pretrial Examiner but 
no stipulation has been made with reference thereto: 
D's Pretrial Exhibit #1 -- Copy of Sales Contract dated Sept. 4, 1959, 
between D and Rye Investments, Inc. 
" #12 -- Copy of letter dated Mar. 20, 1959, from 


Tendler to Realty Title Ins. Co. 


" '#13 -- Copy of letter of Mar. 30, 1959, from 


Friedlander to Tendler 


Counsel for D agrees to give counsel for P copies of D's Pretrial 
Exhibits 2, 3 and 8 if his machine will make copies, otherwise to lend 
said documents to counsel for P for him to make copies. 

Counsel for D refuses to agree to P's request for stipulation 


numbered "2". 


Counsel for P takes the position that D's "third" defense fails 


to deny paragraph 2 of the complaint, hence it is to be taken that D 
admits "under the provisions of [the contract of sale] defendant was 
to pay to P the sum of $7,000 for procuring said agreement". Counsel 
for D denies any such admission. 

Counsel will agree to exchange, within one week, thenames and 
addresses of all witnesses known to them, and to exchange promptly the 
names of any additional witnesses of whom they may learn. 

* * * * * 
Filed Nov 22 1960 
EXCERPTS FROM TRANSCRIPT 
3 
4 MR. LAPORTE: It is the statement of undisputed facts recited 
in writing in the pretrial order. 
5 MR. FRIEDLANDER: Read them, then. 
MR. LAPORTE: As follows: 
On December 9, 1958 plaintiff and defendant entered into a broker's 


listing agreement in writing, under defendant authorized plaintiff, trading 


10 


as Samuel Blanken and Company, to show and offer for sale an 

apartment house at 3300 Sixteenth Street, Northwest, Washington, 
D. C., plaintiff's commission to be 10 per cent. Annexed to said 
agreement and part thereof was a written "Statement of Rents and 
Income," supplied by defendant. Under date of January 15, 1959, 


defendant and one Eli T. Connor entered into a written sales con- 


tract (signed by defendant January 16, 1959), procured by plaintiff 


for the price of $140,000, with the commission to plaintiff from de- 
fendant of 5 per cent. Plaintiff is a duly licensed real estate broker 
in the District of Columbia and defendant is a corporation. 

May we approach the bench again, Your Honor? 

(At the bench:) 

MR. LAPORTE: Your Honor, in that memorandum, item number 
five -- This pretrial order was made under this new procedure under 
which a judge was not present, so this issue was not resolved. It is 
stated in the pretrial order. Number five of my memorandum. I alleged, 
6 or rather, the plaintiff alleged in the complaint, as follows: Quote. 

"Under the provisions of the contract of sale defendant was to 

pay the plaintiff the sum of $7,000 for procuring said agreement. " 

In the answer certain affirmative defenses were set up. Certain 
things were denied. But that was neither denied nor admitted. It was 
not even referred to. And, under the Federal Rules, I contend that was 


an admission of that fact. 
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MR. FRIEDLANDER: I don't see - What is this now, a motion 


of some kind? 
MR. LAPORTE: I want to say to the jury it is admitted. 
MR, FRIEDLANDER: It isn't admitted. 
THE COURT: Do you find that up here in the pretrial statement? 
MR. LAPORTE: Not in the pretrial statement. Page -- 
THE COURT: It says 5 per cent, doesn't it? 
MR. LAPORTE: It is 5 per cent in the contract. The point is, 
I had an allegation of fact in the complaint which they failed to deny, and 
under the Federal Rules of Civil Procedure that is admitted. 
MR. FRIEDLANDER: We say we denied it, if the Court please. 
7 May I ask the Court: What are we arguing at this time? Is there 
some motion pending? 
You are supposed to be putting on your case. There is no -- 
MR. LAPORTE: The pretrial order, page 5, reads as follows: 
Counsel for plaintiff takes the position that defendant's third 
defense fails to deny paragraph 2 of the complaint, hence it is to 
be taken that defendant admits, quote, "under the provisions of 
contract of sale defendant was to pay to plaintiff the sum of $7,000 
for procuring said agreement. "' Counsel for defendant denies any 
such admission. 
Now, we had no judge present at pretrial, so that paragraph was 


put in the pretrial order. 


12 


MR. FRIEDLANDER: There is our denial here, if the Court 
please. We allege the making of another agreement. 

THE COURT: Yes. 

MR. LAPORTE: That would be an affirmative allegation. But 
the rule says he must do one of three things: admit, deny, or say "T 
can't." He did nothing as to that. And at pretrial I made the contention, 
therefore, that was admitted on the face of the pleading. 

THE COURT: Ido not think it was. 

MR. LAPORTE: Very well, Your Honor. 

THE COURT: It isn't here. 

MR, LAPORTE: Well, but it is at page 5 of the pretrial order. 

MR. FRIEDLANDER: I denied. I said we denied. 

MR, LAPORTE: The paragraph that deals with it is that. Iam 
looking at it upside down. 

THE COURT: Well, he certainly does in effect deny. 


MR, LAPORTE: Very well, Your Honor. 


(End of bench conference. ) 


MR, LAPORTE: May I have this marked Plaintiff's Exhibit No. 1. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 1 for identification. 
(Authorization was marked Plaintiff's 
Exhibit No. 1 for identification. ) 


(Exhibit was handed to Mr. Friedlander.) 
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MR. FRIEDLANDER: No objection. 
MR, LAPORTE: Ioffer Plaintiff's No. 1 for identification into 
evidence. 
THE COURT: Plaintiff's Exhibit No. 1 will be received. 
(Plaintiff's Exhibit No. 1 for identifi- 


cation was received in evidence. ) 


THE COURT: You may bring it to the attention of the jury. 

9 MR. LAPORTE: May I briefly point out: This is the so-called 
listing which has in it conceded facts, a rent and income statement. 

THE COURT: I think it would be better if you would -- 

MR, LAPORTE: If I read it, Your Honor? 

THE COURT: If you indicate to the jury what it is. 

MR. LAPORTE: Very well. 

THE COURT: You can either read it or summarize it. 

MR. LAPORTE: It is on the stationery of Sam Blanken and 
Company. Name is Parker Apartments. Type, 25 apartments. It is 
dated 12/9/58, or December 9, '58. It says: I authorize Sam Blanken 
and Company to show and offer for sale my business at 3300 Sixteenth 
Street, Northwest, Washington. Price $160,000. Down payment, 
$65,000, and so on. 

Lower down, it says "See attached copy." This is property and 


building. 
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Under commission, it says commission is to be 10 per cent. 

Under "Owner," it says Bechtel Properties, Inc. by Fanny M. 
McVey, President, with her phone number. 

Then it says over for statement. There is annexed to it this page 
which appears to be mimeographed. It is headed Bechtel Properties, 
10 Inc. , and so on, 3300 Sixteenth Street, Northwest. Statement of 
rents and income. Then it has a list of apartments by number with the 
rent after each, name of the occupant apparently, shows total rental in- 
come. Says description of the building itself. And on the back, typed on 
it, is a list that says caretaker so much, trash so much, heat and gas so 
much, water so much, and so on, winding up taxes, licenses, mortgages, 
so on, showing a total of $17, 583, which appears to be expenses. 

Your Honor, you want me not to hand this to the jury, then? 

THE COURT: You may pass it through now or later, as you like. 

(Plaintiff's Exhibit No. 1 was passed to the jury. ) 

MR. LAPORTE: May I have this marked for identification. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 for identification. 


(Sale contract was marked Plaintiff's 


Exhibit No. 2 for identification. ) 


(Exhibit No. 2 was handed to Mr. Friedlander. ) 
MR. FRIEDLANDER: No objection. 
MR. LAPORTE: I offer Plaintiff's No. 2 for identification in 


evidence. 
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THE COURT: The Court hears no objection. Plaintiff's No. 2 
is received. 
11 (Plaintiff's Exhibit No. 2 for identi- 

fication was received in evidence. ) 

MR. LAPORTE: If the Court please, members of the jury: 
Plaintiff's No. 2 is a sales contract. It is dated January 15, 1959 at 
the top. It says received from Eli T. Conner, Port Jervis, New York, 
$500 and $1,000, on delivery of executed contract from buyer to be ap- 
plied as part payment to the purchase of Parker Apartments, 3300 Six- 
teenth Street, Northwest, in the District of Columbia. Price, $140, 000. 
Purchaser agrees to pay $15, 000 cash at the date of conveyance, and 
takes premises -- I can't read that. Purchaser is to take premises 
subject to first deed of trust secured on the premises of approximately 
$99,000, being two certain trusts presently encumbering said premises. 
For the balance of the deferred purchase money amounting to approxi- 


mately . . . executed and delivery second deed of trust. All supplies, 


equipment and personalty of the sellers on the premises to become the 


property of the buyer. 

There areother provisions you may look at, but I would call 
attention to paragraph 9, reading as follows: : 

All notices of violation of municipal ordinance or requirement 


noted or issued by any department of the District of Columbia or 
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prosecutions in any of the courts in the District of Columbia on account 
thereof against or affecting the property at the date of settlement of this 
12 contract shall be complied with by the seller and the property 
conveyed free thereof with the exception of means of egress regulations. 
This provision shall survive the delivery of the deed hereunder. 

Also, paragraph 13 says that within 45 days from the date of ac- 
ceptance hereof by the seller or as soon thereof as a report on the title 
case can be secured and promptly ordered and/or survey, if required, 
the seller and purchaser are required and agreed to make full settle- 
ment in accordance with the terms here. 

Further, it says the entire deposit shall be held by Samuel 
Blanken and Company. 

Further, it provides in paragraph 16 for a commission of 5 per 
cent. It reads as follows: 


"Seller agrees to pay Sam Blanken & Co., agent, a commis- 


sion amounting to 5 percent of , the amount of which 


said commission being hereby assigned to the agent by the seller 
out of the proceeds of sale." 
(The exhibit was passed to the jury.) 
MR, FRIEDLANDER: May I read part of that? May I call the 
jurors’ attention to a part of that contract? 


THE COURT: Yes. 
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MR. FRIEDLANDER: I wonder if I might borrow that contract? 


There is a provision which I did not hear read to you. 
In writing, in the middle of this contract. 
THE COURT: Keep your voice up. 
MR. FRIEDLANDER: In writing, in the middle of this contract: 
"Paragraph 2 is amended to provide that the down payment 
shall be $20, 000 evidenced by a cash payment of" -- 
THE COURT: Of what? 
MR. FRIEDLANDER: ". . . by a cash payment of $15, 000 
and supplemented by a promissory note in the amount of $5, 000 
payable 90 days from date. . ." 
The contract is dated January 15. 
(The exhibit was passed to the jury. ) 
MR. LAPORTE: May I have this marked for identification? 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 for identification. 
(Record Title Policy was marked 
Plaintiff's Exhibit No. 3 for identification. ) 
(Exhibit No. 3 for identification was shown to Mr. Friedlander. ) 
MR, FRIEDLANDER: No objection. 
MR. LAPORTE: Offer No. 3 in evidence. 
THE COURT: The Court hears no objection, Plaintiff's Exhibit 


No. 3 is received. 
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(Plaintiff's Exhibit No. 3 for identifi- 
cation was received in evidence. ) 
MR. LAPORTE: Ladies and gentlemen, Exhibit No. 3 is what is 
called a Record Title Policy finder showing title is good in the seller, 
the defendant. 


(Exhibit was passed to the jury.) 


MR, LAPORTE: May I have this marked? 


THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 for identification. 
(Copy of Cashier check was marked 
Plaintiff's Exhibit No. 4 for identification. ) 
(Plaintiff's Exhibit No. 4 for identification was shown to Mr. 
Friedlander. ) 
MR. FRIEDLANDER: No objection, Your Honor. 
MR. LAPORTE: Ioffer No. 4 in evidence. 


THE COURT: Plaintiff's Exhibit No. 4 is received in evidence. 


(Plaintiff's Exhibit No. 4 for identifi- 
cation was received in evidence. ) 

MR. LAPORTE: Members of the jury: Exhibit No. 4 for plaintiff 
isa cashier's check on the Riggs National Bank dated.March 2, 1959, pay- 
able to the order of Max Tendler, attorney for Eli T. Conner, in.the 
sum of $13,500. . On the back it has the following endorsement: Paid 


15 to Realty Title Insurance Company, Inc., in accordance with contract 


’ 
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dated January 16, 1959, and schedule of rents and income attached 
hereto and all notices of violation of D,C. regulations with exception 
of Apartment 10 -- I can't read that -- 103 and 104 and store. 

Signed Max Tendler, attorney for Eli T. Conner. 

(Plaintiff's Exhibit No. 4 was passed to the jury. ) 

MR. LAPORTE: May I have that marked? 


THE DEPUTY CLERK: Plaintiff's Exhibit No. 5 for identification. 


(Letter dated Jan. 17, 1959 to Blanken 


from Conner was marked Plaintiff's 
Exhibit No. 5 for identification. ) 
* * * * * 
17 MR. LAPORTE: Ioffer, Your Honor, Plaintiff's Exhibit No. 5 
in evidence. 
THE COURT: Plaintiff's Exhibit No. 5 is received. 
(Plaintiff's Exhibit No. 5 for identifi- 
cation was received in evidence. ) 
MR. LAPORTE: Ladies and gentlemen, I will read this. It is 
difficult to read. 
You can look at it and verify my reading. But it is a letter on 
printed stationery from Eli T. Conner, Port Jervis, New York. It is 


dated Saturday 1-17-59. I say, Saturday; 1-17-59 is clear. It begins: 


Sam: 

When Mrs. Honeycutt sends me printed trust forms for a 
third mortgage to Bechtel Corporation, can you include de- 
scription of the property, for my preparation of papers. Also 


terms suggested. Principal payments must be deferred behind 


heavy first and second. But of course not the interest. 


Regards. Eli. 
P.S. Please advise whether you have ordered further search 
and title guarantee and what will be required and when we can 
close. Also can you give me exact computation for a closing in 
near future. I have no information as to payment dates, interest, 
nor names of prior trusts. 
Signed E, C. 
(Exhibit No. 5 was passed to the jury.) 
THE COURT: I don't think the jury will need to try to read it. 
MR, LAPORTE: It is hard to decipher. 
THE COURT: It is very hard and Mr. Laporte has read it to 
the jury. He has had occasion to study it out. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 6 for identification. 
(Letter dated 1/18/59 to Blanken from 
Conner was marked Plaintiff's Exhibit 


No. 6 for identification. ) 
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(Plaintiff's Exhibit No. 6 for identification was shown to Mr. 


Friedlander. ) 


MR. FRIEDLANDER: If Your Honor pleases, correspondence 


between Mr. Conner and Mr. Blanken, in my judgment, would be ad- 
missible providing all the letters between the parties are admissible. 
19 Now, counsel at the pretrial indicated some objection to some 
letters of mine which fit into the pattern here. And Iam going to object 
to the introduction of any correspondence unless it is connected by 
testimony, unless it is agreed between us that all correspondence re- 
lated to this case can go into evidence, which I will agree to. All cor- 
respondence between all the parties. 

MR. LAPORTE: Your Honor, only if it is material and relevant. 
There may be a great deal of back and forth letters about things, not 
relevant to the issue here at all. This particular letter shows it is ad- 
dressed by Eli T. Conner to Sam Blanken and Company. On the bottom 
it says copy to Bechtel Properties, Inc. And it was stipulated at pre- 
trial that only -- 

THE COURT: Here is the point: Mr. Friedlander says that he 
will object unless it is formally proved or an agreement is made that all 
correspondence between the -- 

MR. LAPORTE: Yes, Your Honor. But what the pretrial recites 


is that formal proof is stipulated as dispensed with. 
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MR, FRIEDLANDER: But you have got to prove its connection, 
its materiality. 

MR, LAPORTE: Its contents show its materiality. 

MR. FRIEDLANDER: It does not, if Your Honor please, because 
there has not been a word of evidence in this case so far. 

20 THE COURT: Wait just a minute, gentlemen. I will read it. 

I will sustain the objection until its relevancy is shown. 

MR. LAPORTE: Your Honor, might I be heard for the record 
on that? The undertaking -- 

THE COURT: Let me have it again, if he is going to argue. 

MR. LAPORTE: Plaintiff's undertaking is to show that he pro- 
duced a buyer acceptable to the owner, and a buyer who was ready and 
willing to perform the contract, to enter into a contract which would be 
binding upon him. That letter is from the buyer, copy to the seller, and 
addressed to the broker, and it plainly indicates the frame of mind of 
that purchaser, who had already signed a contract. 

MR. FRIEDLANDER: In January; not in March when the settle- 
ment took place. That is your difficulty. You have to connect that letter 
up. 

MR. LAPORTE: The burden on plaintiff, Your Honor, if the 


Court will examine the authorities I submitted in that memorandum, was 


to show the buyer produced was ready, able, willing at the time of contract. 
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Unless the listing conditions that he shall have the contract performed, 
he performs his obligation when he produces a responsible party who wants 
21 to settle and gets an enforceable contract. That is evidence of the 
frame of mind of that purchaser, who had just signed the contract. 

MR. FRIEDLANDER: The purchaser is here, I understand. We 
have seen him walking out, so he is here to give his own frame of mind. 


So far as documents are concerned at this point, I think they ought to be 


shown to be material before they are admitted. Uniess counsel wants to 


agree with me that all letters can be put in and read. 

THE COURT: At any rate, this does not stand alone. It is supple- 
mental to a telephone conversation. 

MR. LAPORTE: Very good, Your Honor. 

May I call Mr. Mark Friedlander to the stand. 

THE COURT: The objection is sustained as of this time. It may 
be re-offered. 

* * * 

22 MARK P. FRIEDLANDER 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

THE COURT: However, I usually ask that plaintiffs testify before 
other witnesses are heard. 


MR. LAPORTE: Your Honor, I have no occasion, under the 
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stipulations and the admitted evidence, to call the plaintiff as a witness, 
as Isee the case. 

THE COURT: You do not intend to call him? 

MR. LAPORTE: Not unless some evidence that requires rebuttal. 
That is my present intention, is not to call him. 

THE COURT: All right. 

DIRECT EXAMINATION 

BY MR. LAPORTE: 

Q. Youare Mark F. Friedlander? A. P. Mark P. Friedlander. 

Q. Ibeg your pardon. I know that. 


What is your connection, aside from attorney, with the de- 


fendant, Bechtel Properties, Inc.? A. Financially, none. As lawyer, 


I become an officer and director for purpose of accommodation. I have 
no financial interest in the company. 
Q. Mr. Friedlander, just what are your positions with the com- 
23 pany, aside from counsel? A. Iwas, at that last time we had 
an election, I think I was secretary or vice-president. Iam not sure. 
I think it was vice-president. 
Q. May Irefresh your recollection? Back in January of last 
year you were vice-president and one of three directors of the corporation? 
A. That is correct, sir. 


Q. That is correct. Now, I show you the paper marked Plaintiff's 
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No. 6, and ask you if that refreshes your recollection of what happened. 


A. No, sir. 

Q. On January 17 or 18 or 19? A. No; it does not. 

Q. It does not? A. No. You haven't asked me yet whether I 
have independent knowledge of it. 

Q. Iwill. A. Iwill tell you what happened. 

Q. Will you tell us what happened -- wait a minute. Just answer 
the questions. On January 18, or about January 18, did Mr. Blanken get 
in touch with you about performance of the contract for sale of the Parker 
Apartments? A. Mrs. McVey got in touch with me first. 

Q. That wasn't my question. A. Mister, I do not know whether 
24 Mr. Blanken got in touch with me on that date. He did get in touch 
with me quite often during that period. 

Q. Did he get in touch with you on one of those dates I said, 17th, 
18th, or 19th? A. Ithink it was after that. 

Q. About the 20th? A. It could have been -- later. 

Q. Did he tell you Mr. Bechtel had telephoned him and had tele- 
phoned Mr. Conner in New York that the defendant was not going ahead 
with performance of the contract for sale to Conner? A. No. At the 
time I talked with Mr. Blanken they were going ahead with it. 

Q. What did you tell Mr. Blanken about them going ahead with it? 


A. The only question involved was the way his commission was to be 
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paid. There was a dispute about what he had arranged for commission 
and what he had said at the time he got the contract signed. 

Q. That is not my question. A. It is in answer to your question. 
That is what you asked me. 

Q. Iam asking you this: Do you know, then, who is Mr. Bechtel, 
by the way? What is his position with the defendant company? 

25 A. Ithink he loaned money to the company. 

Q. Isn't he a director? Wasn't he director at that time, one of 
three directors? A. I don't know whether he was or not. I don't think 
he was. 

Q. Igave you notice to produce the minute book. A. When did 
you give me that notice, sir? 


Q. Shortly after pretrial. A. You didn't give it to me close to 


Q. Do you have the minute book here? A. No, Idon't have it 
here but if you would like it, I would have no problem getting it. It is 
readily available. 

Q. Do you remember the pretrial order provided we were to ex- 
change names of any witnesses we knew of? A. Yes. 

Q. And that Isent youa listof all? A. Yousure did. It must 


have been thirty witnesses. I wrote back and told you in view of the fact 


you have named everybody I knew of, I couldn't give you any more. 


27 


Q. That document is headed Names and Addresses of -- 

MR. FRIEDLANDER: If Your Honor please, I am going to object 
to this. I will be glad to argue with counsel as to the merits of the pre- 
trial and what we have done in this case. Iam friendly with Mr. Laporte. 
But he called me as a witness. Called me as a witness. Now I think he 
26 ought to ask me questions relating to this trial. Ihave to make 
the objection because I wasn't advised I would be called as a winead. 
Couldn't employ other counsel. 

BY MR. LAPORTE: 

Q. lIasked you whether Mr. Bechtel's position with the corporation 
was a director. You said you didn't know, so I asked for the minute book. 
And you don't have that. A. I don't have it here. Yes. 

Q. You didn't comply with the notice to produce? A. Well, I 
deny that, sir. I didn't get a notice to produce, within any period of this 
trial. And this trial has been waiting trial now since the 12th. 

Q. Mark, let me ask you: Don't you know that Mr. Bechtel was 
one of the three directors? A. No, Ido not. 

Q. That you and Mrs. McVey and Mr. Bechtel? A. I don't 
know. Don't think it is material. It isn't of slightest interest to me at 
this moment whether he was or wasn't. 


Q. Didn't you hear the day after this contract was signed that 


Mr. Bechtel called up the buyer, Conner, at his home in New York and 
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said "We are not going ahead with that contract"; that he also called 
Sam Blanken and told -- A. You have got three or four questions. 
27 THE COURT: Yes. And you are asking for hearsay, aren't you, 
really? 

MR. LAPORTE: I am asking the officer of the corporation whether 
he knows of -- He is vice-president, director of the very corporation. 

THE WITNESS: I don't mind telling him what happened, if the 
Court pleases. But Iam not going to say something that didn't happen. 

I will tell you what happened. I got a call -- 

BY MR. LAPORTE: 

Q. Wait a minute. I want to probe this one point. Were you 
advised -- 

THE COURT: That calls for hearsay, doesn't it? 

MR. LAPORTE: I doubt it, Your Honor. He is an officer of the 


corporation. 


THE COURT: Well, he can receive hearsay evidence, information, 


as well as anybody else. 

BY MR, LAPORTE: 

Q. Didn't you tell the plaintiff when he asked you, when he told 
you he had had such a call and that Mr. Conner had been called, didn't 
he come to you and didn't you tell him, "Well, that is all right,"" or words 


to that effect, "I have told them they have got to go ahead with the contract'’? 
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A. Now your question presupposes two things that didn't happen, and it 
states one thing that did happen. I did tell Mr. Blanken that I had told 
28 him that no matter how sorry they felt for Conner, that he 
couldn't keep the property, they had to make the property, if Conner 
complied -- 

Q. You dropped your voice. A. I told Bechtel on the phone, 
on a Sunday evening, when he called me at home, that no matter what 
he felt the ability of Conner was to keep the property once he bought it, 
if he complied with the terms of the contract and wanted to comply, then 
we were duty bound to comply too. And then I called Mr. Blanken and 
the only question Blanken and I ever had -- 

Q. You have answered my question. A. -- was over the commission. 

Q. Counsel, don't go beyond the question. 

Is it fair to say, then, that you advised your associates, officers 
of the corporation, that this was a binding contract? A. It's fair to state 
that I told them they must comply with the contract. 

Q. Thatis allI want. A. Sure 


MR. LAPORTE: That is all. 


THE WITNESS: May I state, as part of my cross-examination -- 


MR. LAPORTE: Go ahead. 
29 THE WITNESS: -- that there came a time during the course of my 


practice when I was asked, because of certain circumstances, whether the 
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contract which was described to me was a contract which should be 
complied with, in view of certain circumstances. I then advised them 
that it was. 

I then spoke to Mr. Blanken. The sole question between Blanken 
and me was a question of commission. And I made -- 

MR. LAPORTE: I object to that, Your Honor, as cross- 
examination. I didn't ask him about commission. 

THE WITNESS: You asked me about the conversation with Blanken. 

MR. LAPORTE: With reference to this notice that we are not 
going ahead with the contract. I object to his going into commission. I 
didn't ask him -- 

THE COURT: Objection sustained. 


THE WITNESS: All right. 


(The witness stepped down. ) 


THE COURT: Any further questions? 

MR. LAPORTE: Not of this witness, Your Honor. 

In view of the testimony of this witness, I again offer Plaintiff's 
No. 6 for identification in evidence. 


MR, FRIEDLANDER: We object. We don't think it is material 


THE COURT: Objection sustained. It may be re-offered if its 


relevancy is shown. 
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31 (Thereupon the jury left the courtroom. ) 

MR. FRIEDLANDER: We move, if Your Honor please, for a 
directed verdict on the grounds, number one, plaintiff not having proved 
his position here. That is incidental and sort of technical. Basically, 
though, there is no proof that Conner, who signed the contract, was 
ever ready, willing and able to perform at the time of the settlement. 

It seems that our differences occur because of counsel's unusual 
position, I say, that all they had to do was be willing at the time the con- 
tract was signed, and not able or willing at the time of settlement. And 
it has been clearly indicated from the evidence, I think so far, only one 
thing: that they did make a contract. There has never been any proof 
of any settlement offer. There is evidence in the record that the man 
wanted to change the terms of the third trust. That is in Plaintiff's Ex- 


hibit No. 5, which he put in evidence. That showed that the man wanted 


to change, reduce the payments on the third trust, which shows he was 


not ready to comply with the terms of the contract. 
We submit a directed verdict should be granted. 
* * * * * 
33 You may step out, please. 
Ladies and gentlemen of the jury: The Court finds that the plaintiff 
has failed to make a case which will support the verdict and judgment 


against the defendant. Accordingly, at the direction of the Court and on 


32 


the responsibility of the Court, you will please rise and return a verdict 
for the defendant. 
THE DEPUTY CLERK: Members of the jury, by direction of the 


Court, your verdict is for the defendant, the Bechtel Properties, Inc. , 


and this is your verdict, so say you each and all? 


(Yes. ) 
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SAMA BLANKEN & CO. 


BUSINES: AND REAL ESTATE 3312 - 11th St., N.W. 
BROKERS WASHINGTON 11, D.C. PL’S, \ bee 
; : 


fare ea 
VA., D.C. & MD. aby 19% 


NO 7-5500 


| hereby authgrize and give the (exctusive) frees ht to SAM BLANKEN & CO. to show and offer for 
lO v sce, es 


- 
“ | Aaa 


Price $ Lite ee inc. stock approx. amount $ 


Price $ _ plus stock aprox. amount $ 
Down Payment $422 ,L= 
ue & “ j 
Terms: [2 Si eal (/ per month, (including) (plus) % interest. 
Existing Mortgages $ amount paid per month $ % int. 
Existing Mortgages $ amount paid per month $ _ % int. 


(Weekly) (Monthly)(Yearly) business average $ guarantee of $ 


Restricted Covenants 


2 ee ee ee eee 


Rent $ per month with 


(Rooms) or (Apts) Heot. 


Utilities Heot, Water, etc. _- 


4 


Includes the following: 


SALESMAN: - 


a 


What kind of Lease: __— x is years option at 
Store Hours Saturday Sunday 
Commission to be: L¢ % or $ agreed by all parties concerned that 


this statement is accurate ond true. 


Remarks: 


sonyamrs esstesd LU 


r#7,c as 


ZIqQTUuXd Teysyedd 


$ 
XG, 14a, 
aay a8b¥o 


! aT63,20 


i 
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PROPERTIES, INC 
25 £ STREET, NW - . 
WASHINGTON, D.C. 


59- [bh - 


STATEMENT OF RENTS AND INCOME 


Parker Apartments 
3300 Sixteenth Street NW 

THREE HRA FED IE CREE EE HE! * 
Name Rental Bedrooms 


Valdes $125.00 
Griffin 115.00 
Gammon 

Britt 

Pincay 


Johnston 
Kuri 
Sirlouis 
Livingston 
Alonso 
Crazzlo 
Robertson | 
Tobin 

Yost 
Marsh 
Barclay 
Cragin 
Jailette ' 
King 

Simms 
Kerrick 

Me scina 
Austin 


Apgr tment 90808 see 
1l One’ Bedroom 


9 Two, Bedroom 
S Three Bedroom 


25 Apartments 


Price $160,000.00 


Mortgages’ 86,906.65 "3% 


> 
Balance ' 60,303,521 


Mortgage Payment ie: 
Monthly - 938.90 


PRPWN NEPWN VP PWN NPRPWN NE PWh 


Jug 
Terrill 75.00 
Total $2,232.50 


Store Room 250.00 
Total Rental Income $2,182.50 
Apartment’ Building of Brick-Concrete-Steel Construction. 


Height of five Stories, One Elevator 
Gas Fired Steam Heat, Gas Hot Water Heaters NEW Cost $3,846.75 


Real Estate Taxes $2,500,00 


ew Gs 


(an CARN 


Care “+sker 
Trash |. 
Heat & ag 
Weter 
Ligants 
Supviies 
Licenses 
Taxes 
Mortgages 


1890.00 
126.00 
160.00 
110.00 
112.00 
50.00 
25.00 
250.00 


___.228266.00__ 
\1883-° 0 
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FILED DEC. 28, 1960 
ee oy ouTRacr SAM BLANKEN AND COM 12 05 PH 25S 
ou 9 9 BANE 5 iy useadee 


. vee > -. . 
714 KENNEDY ST.. N. W. rb Sg Xena “, 
WASHINGTON, D. G. 5 5 eg 
TA. 9-5200 Washington, D. Cn. jamusry-1S 19§9-- 


Rervined frome. "FLL Te Conner ‘ 
Eagonte lds , P.rt Jervis, ‘ete 
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fan nanan nn nanan. bee anne aae econ 
a_deposit of.. _— Five ie ha =——Dollars ($2 Bese) 
(Bens ) to Be abphed 2 SaPP PapAAND DF Ole PRED GPT Of excuses canprect to Buse 
with, improvements thereon known as2arcee Bottey-3300.I6ta-Sizcots Wey Loecewscse 
in the District of Columbia. 5 = = : : 
wee price Gas LARS forty thousand Dollars ($ 2930903). 


(2) Purchaser agrees to pay........_kifscca_thovsanl_.____Dollars ($15900.C0...._.) 
cash at the date of conveyancénap wirizhiaos tid fopdeit shall be a part. 
* (8) The purchaser is to. os appraxtadtetyts9,000200 :  seoaasieion 
@ first dee at Sxust agcured on the premises of. —— bd acta 
tad bested ing % t £8: Of 2 rcs { spayoble. 
ee ee ESET Ce eek PINES pine Bight ete BY . 


yo meen DY cer 
Een 220. | ; 
aa So Ne Dollars ($2506 E22 
purchaser is to execute and deliver a second deed of trust secured on said premises, to be paid in 
monthly installments of Tan collars per thousand wale Dollars ($.190%).. pOY.2e), 
or more, including, interest at the rate of.._™_€A.....__.per cent per annum, each installment when 80 
paid to be applied, first to the payment of interest on the amount of principal remaining unpaid and 
the balance thereof credited to principale.__..S2552% Lee anes 


woe ALL sxpniteds cannot, a=i porsonalty..of the sellera_upon tha praiscs to. 


whore sly PRATT OF Hes eet he} , 
See aaa (Pen lens 


eS art 


be nai 


a) Property, Ja sald and aha}; be conveyed oubject to an existing tenancy as follows:. 
poapretursaigeevs 


ae goer: 2: mer seeenemmmn scenester 

Seller agrees to xive possession at time of settlement, If seller shall fail a0 tn do and cecupies sald property, seller shall become and be 
@ tenant at aufferance of the purchaser, and hereby expressly waives all notice to quit provided by law. 3 

(8) Seller essumes the risk of lose or damage to said property by fire or other casualty unti) the ‘executed deed of conveyance is delivered to the 
Durehaser or ia recorted for him by the Title Company making the settlement, 

(9) All notices of violations of Municipel orders or requirements noted or issued by any Department of the District of Columbla, or prosecutions 
in any of the courte of the District of Columbia on account thereof against or affecting the property at the date of settlement of this contract ohall 
be cumolied with by the seiler and the property conveyed free thereof, with the exception of the means of egress regulations. This provision shall eurvive 
the delivery of the deed hereunder. . 

aor searching the title, and deposit with the Agent or at the Title 

ther papers as ere required by the terme of this contract shall be 


and operating ‘charges are to be adjusted to the date of 
taxes 06 leoued by the Collector of Taxes of the District of 
whether assevement therefor has been levied or not, shall be 


and al 
igned Aen 


(133) 
title case can be secured if 


at the option of the seller, in which event t 
the deposit, the seller may avai) himself of any legal or covitabie 


ween UR] settlement 
Fetain one-half thereof as a compensa- 


denoeit. 
the District of Columbia, wherever any reference is made to 
roperty ia located and the proper official thereof it 
Commission, annual benefit charges of anid Comminsion arta “Se 


3M BLANKEN & CO. eee oer i, An 
‘ Rs ae OF . ; 
commission amounting to $ ee eeer ete oo aecnisonmns cos oe the amount of which satd commission being hereby pesigned to the Agent by the 
ier out of the proceeds of sale. The party through whom settlement hereunder is made ie hereby at ii ad directed make tion 
the stored “Srineiain to this conte wally acres Ghat (e onall be vindiny then she eae am oe ee ea 
432) The principale to this contract mutually agree t it ol binding upon them, and each of r 
 @ucceseors and assigns; that the provisions hereof shall eurvive the execution and delivery of the deed aforesaid “ina ahall set art mere 
+ thet this contract contains the final and entire agreement between the parties hereto, and that they shall not be bound by any terme, cun- 
ditions, otatemenio, rarmatinn srarepresentations, oral or written, not herein contained. Executed in... 
wes. See tS, ove A anaes: 
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FILED DEC. 28, 1960 


€Li T. CONNER 
Attorney-at-Law 
MASONIC BUILDING PL’S. AP ese erage ay! 
ae 


~ 
wee of 
ag 


TOWN ATTORNEY 
TOWN OF OEERPARK, MM. V. 


January-18-1959 


Sam Blanken & Coe 
728 Kennedy Street, NeWe, 
Washington, D.C. 


Dear Mr. Blanken: 


Supplementing our telephone conversation 
of today upon notice to each of us by Harvey Bechtel that 
Bechtel Properties Inc. will not fulfill the terms of their 
contract with me for the sale of Parker Apartments at 3300 
16th Street, N.W., Washington, D.C., executed January 16th, 
1959, I hereby authorize you to cooperate with my Wash= 
ington attorney to compel the specific performance of said 
contract, which you have.executed as broker entitling you 
to the realtor's commission therein set forth. 


I am desirous of closing title promptly, of: 
which I request you to advise my attorney. 


Copy to 

Bechtel Properties Ince, 
c/o Stratford Hotel, — 
23 BE Street, 

Washington, D.C. 
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Filed Oct 19 1960 
* * * * 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 19th day of October, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 
(List of jury omitted) 
who, after having been duly sworn to well and truly try the issues between 
Samuel Blanken, plaintiff and Bechtel Properties, Inc., a corporation, 


defendant and after this cause is heard and given to the jury in charge, 


they upon their oath say this 19th day of October, 1960, that they find 


for the defendant against said plaintiff by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiff take nothing by 

this action, that said defendant go hence without day, be for nothing held 

and recover of plaintiff his costs of defense. 

By direction of 


Judge F. Dickinson Letts 


* * * * 
Filed Nov 28 1960 
NOTICE OF APPEAL 
Notice is hereby given this 28th day of November, 1960, that Samuel 
Blanken hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 19th day of Oc- 
tober, 1960, in favor of Bechtel Properties, Inc., against said Samuel 


Blanken. 


BRIEF FOR APPELLANT 


- UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
For the 
District of Columbia Cirowit 


FILED FEB - 9 1961 
Soph Mok? 
CCERK 


No. 16, 128 


SAMUEL BLANKEN, 
Appellant, 


Vv. 


BECHTEL PROPERTIES, INC., 
Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES. DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Ewing Laporte 
National Press. Bldg. 
Washington 4, D.C. 


Attorney for Appellant 


STATEMENT OF QUESTIONS PRESENTED 


Does a real estate broker suing for commission make a prima 
facie case who proves (1) that he is duly licensed, (2) that he was 
authorized by defendant to show the realty and offer it for sale, (3) that 
he procured a written contract of sale of the same which was accepted, 


signed and delivered by defendant, (4) that said contract was legally 


binding and enforceable, (5) that it provided that defendant pay him the 


commission, (6) and that the purchaser thereunder had the money re- 
quired for performance at the time of conveyance? 

Is it error to exclude from evidence, at trial of said action, on 
the ground of irrelevance, a letter from the purchaser under said con- 
tract, the contents of which letter express the intention of said purchaser 
to insist upon performance of the contract, where defendant has stipulated 
that the same may be admitted without formal proof, subject only to other 


objections? 


Jurisdictional Statement 
Statement of Case 
Rules Involved 


Statement of Points 


Summary of Argument 
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BRIEF FOR APPELLANT 


a 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 128 


SAMUEL BLANKEN, 
Appellant, 
Vv. 
BECHTEL PROPERTIES, INC., 


Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


Appellant sued appellee for real estate broker's commission. 


Judgment was entered for appellee upon directed verdict. Jurisdiction 


of the trial court is under Sec. 11-306, District of Columbia Code, 1951 
ed. (R.S.D.C., Sec. 763; Act of Feb. 27, 1877, 19 Stat. 253), and 
jurisdiction of this Court is under Sec. 1291, Title 28, United States 
Code (Act of June 25, 1948, 62 Stat. 929, amended Oct. 31, 1951, 65 
Stat. 726). 


STATEMENT OF CASE 


Appellant sued appellee for real estate broker's commission of 
$7,000, alleging that pursuant to employment by defendant he was the 
procuring cause of a contract of sale of defendant's real estate, made 
January 16, 1959, which provided said commission (JA 2). The answer 
admitted the contract of sale and set up affirmative defenses, specifically 
that later on plaintiff agreed that upon settlement of the contract he would 
accept $3, 000 cash at that time and a note for $4,000 secured by a third 


trust, and that the "property has not as yet been settled and that the pur- 


chaser has failed to make settlement." (JA 3-4.) The affirmative defenses 


were added to at pretrial by defendant's statement, ‘That on Sept. 4, 1959, 
a contract to sell the same building was made between defendant and a dif- 
ferent purchaser for $135, 000, $5, 000 less than the contract with Connor, 

which was finally consummated on Sept. 15, 1959" (JA 6). 

The action was tried to a jury. Plaintiff read in evidence the fol- 
lowing stipulation of undisputed facts from the pretrial order: "On De- 
cember 9, 1958, plaintiff and defendant entered into a broker's listing 
agreement in writing, under which defendant authorized plaintiff, trading 
as Samuel Blanken and Co. , to show and offer for sale an apartment house 
at 3300 16th Street N. W., Washington, D. C., plaintiff's commission to 
be 10 per cent. Annexed to said agreement and part thereof was a written 


‘Statement of Rents and Income’, supplied by defendant. Under date of 


January 15, 1959, defendant and one Eli T. Connor entered into a 
written sales contract (signed by defendant January 16, 1959),. pro- 
cured by plaintiff for the price of $140,000, with the commission to 
plaintiff from defendant of 5 per cent. Plaintiff is a duly licensed real 
estate broker in the District of Columbia and defendant is a corporation. ss 
(JA 4-5, 9-10.) 

Plaintiff had specifically alleged in his complaint concerning said 
sales contract "under provisions of which defendant was to pay to plain- 
tiff the sum of $7, 000. 00 for procuring said agreement" (JA 2, Com- 
plaint, paragraph 2). The pretrial order (JA 9) recites: "Counsel for 
plaintiff takes the position that defendant's ‘third' defense fails to deny 
paragraph 2 of the complaint, hence it is to be taken that defendant ad- 
mits ‘under the provisions of (the contract of sale) defendant was to pay 
to plaintiff the sum of $7,000 for procuring said agreement.' Counsei 
for defendant denies any such admission." At trial counsel for plaintiff 
brought his contention to the Court's attention. The Court ruled that de- 
fendant had, in effect, denied the allegation. (JA 10-12.) 

The broker's listing agreement was received in evidence, Plain- 


tiff's Exhibit 1 (JA 12-14, 33-36). Also received in evidence was the 


contract of sale in the usual printed form, Plaintiff's Exhibit 2 (JA 14- 


17, 37), signed January 16, 1959, acknowledging deposits totalling 


$1,500, for sale of the property involved for the price of $140,000, to 


be paid $15,000 cash, assumption of two trusts of approximately 

$99,000, and the balance of deferred purchase money of approximately 
$25,000 by "second" deed of trust. By provision in ink therein the 
following was written and initialled by the parties: "Paragraph 2 is 

amended to provide that the down payment shall be $20, 000 evidenced 

by a cash payment of $15,000 and supplemented by a promissory note 

in the sum of $5,000 payable 90 days from date and an adjustment of 

the deferred purchase money amounting to approximately $25, 000 as 
adjusted by 2 prior trusts to constitute a total consideration of $140,000, 00." 


Said contract also provides "Seller agrees to pay Sam Blanken & Co., 


Agent, a commission amounting to 5% of, the amount of which said com- 


mission being hereby assigned to the Agent by the seller out of the pro- 
ceeds of sale." 

Plaintiff's Exhibit 3, record title policy binder, was received in 
evidence, showing good title in defendant (JA 18); likewise received was 
plaintiff's Exhibit 4, cashier's check of The Riggs National Bank of Wash- 
ington, dated March 2, 1959, payable to the order of Max Tendler, at- 
torney for Eli T. Conner, for the sum of $13,500, which bore the endorse- 
ment of the payee as follows: "Pay to Realty Title Insurance Company, 
Inc. in accordance with contract dated Jan. 16, 1959, and schedule of 
rents and income attached hereto and all notices of violation of D. C. 
Regulations, with exception of Apts. 103 and 104 and store." (JA 18-19, 
38.) 


Plaintiff's Exhibit 5 was received in evidence (JA 19-20, 39). 


This is a longhand letter, dated January 17, 1959, from the purchaser 
to the broker, reading as follows: 


‘When Mrs. Honeycutt sends me printed trust forms for 
3rd mort. to Bechtel Corp. can you include description of 
the property, for my preparation of papers--Also term 
suggested--Prin. --Payments must be deferred behind heavy 
1st & 2nd--but, of course, not the interest. 

"Regards, Eli 
"P.S. Please advise whether you have ordered further 
search & title guarantee--& what will be required & when 
we can close--Also can you give me exact computation for 
a closing in near future. I have no info. as to payment 
dates, int. --nor names of prior trusts. 
"RE, Cc: we 


Plaintiff's Exhibit 6 was marked and offered in evidence (JA 20, 
40). It is a typewritten letter, dated January 18, 1959, from said pur- 
chaser to the broker, showing copy sent defendant, the seller, as follows: 


"Supplementing our telephone conversation of today upon 
notice to each of us by Harvey Bechtel that Bechtel Proper- 
ties Inc. will not fulfill the terms of their contract with me 
for the sale of Parker Apartments at 3300 16th Street, N. W., 
Washington, D. C., executed January 16, 1959, [hereby au- 
thorize you to cooperate with my Washington attorney to com- 
pel the specific performance of said contract, which you have 
executed as broker, entitling you to the realtor's commission 
therein set forth. 

"Tam desirous of closing title promptly, of which I re- 
quest you to advise my attorney." 


Defendant objected to its admission, although admission without formal 
proof subject only to other objections was stipulated at pretrial (JA 7), 
and the objection was sustained (JA 21-23). Thereupon Mark P. Fried- 


lander was called as a witness for plaintiff (JA 23). He testified that in 


January 1959 he was vice president and one of three directors of 
defendant corporation (JA 24); that he told Bechtel that if Conner 
complied with the terms of the contract and wanted to comply, then 
‘we were in duty bound to comply too", and that "It's fair to state that 
I told them they must comply with the contract" (JA 29); to which he 
added, "May I state, as part of my cross-examination, that there came 
a time during the course of my practice when I was asked, because of 
certain circumstances, whether the contract which was described to 
me was a contract which should be complied with, in view of certain 
circumstances. I then advised them that it was" (JA 29-30). 

Whereupon plaintiff again offered in evidence his Exhibit 6 for 
identification, to which defendant's objection, "We don't think it is ma- 
terial at all’, was sustained, the Court ruling, "It may be re-offered 
if its relevancy is shown." (JA 30.) 

Plaintiff then rested, defendant moved for a directed verdict, 
the motion was granted and verdict directed for defendant (JA 31-32). 
Judgment was entered thereupon October 19, 1960 (JA 41), to which 


notice of appeal was filed November 28, 1960 (JA 41). 


RULES INVOLVED 


Federal Rules of Civil Procedure: 


8 (b) DEFENSES; FORM OF DENIALS. A party shall state 


in short and plain terms his defenses to each claim asserted and shall 


admit or deny the averments upon which the adverse party relies. If 
he is without knowledge or information sufficient to form a belief as to 
the truth of an averment, he shall so state and this has the effect of a 
denial, * * * 

8 (d) EFFECT OF FAILURE TO DENY. Averments ina 


pleading to which a responsive pleading is required, other than those 


as to the amount of damage, are admitted when not denied in the re- 


sponsive pleading. * * * 


STATEMENT OF POINTS 


1. The trial court erred by directing a verdict for defendant 
and by entering judgment thereon. 

2. The trial court erred by ruling that plaintiff had failed to 
prove a prima facie case. 

3. The trial court erred by excluding from evidence plaintiff's 


Exhibit No. 6. 


SUMMARY OF ARGUMENT 


This is an action for real estate broker's commission. When 
plaintiff rested, the court directed a verdict for defendant. It is con- 
tended that plaintiff made a prima facie case, sufficient to require that 


defendant proceed with evidence, particularly of its affirmative defenses. 


Plaintiff's proof included the following: A stipulation was placed 
in evidence that the parties had entered into a broker's listing in writing, 
under which plaintiff was authorized to offer defendant's apartment house 
for sale; that thereafter defendant made a written contract of sale of the 
same for $140,000, which provided a commission to plaintiff of 5 per- 
cent; that said contract was procured by plaintiff, and that he is a duly 
licensed real estate broker. Neither the listing nor the contract of sale, 
both also in evidence, condition payment of the commission on actual 
performance between buyer and seller. Said contract acknowledges 
deposits of $1, 500 toward total cash stipulated at conveyance of $15, 000, 


and in evidence is a bank cashier's check from the buyer for $13, 500. 


Said contract provides that the balance of the purchase price be defrayed 


by assumption of two existing encumbrances and by making further en- 
cumbrances. An officer, director and attorney for defendant corporation 
testified that he advised defendant that the contract of sale was binding 
and they must comply with it. 

As matter of law, appellant's position is that a real estate broker 
bas earned his commission, unless the terms of his employment specif- 
ically provide to the contrary, when he is the procuring cause of an en- 
forceable contract of sale entered into by his employer, the seller, 
especially when it further appears that the purchaser he procured has 


the money to perform the contract; in other words, that he has thereby 


procured a buyer ready, able and willing to buy on terms acceptable to 
his principal. When he has done that, there is nothing further he can 


do. He cannot compel either party to the sale to perform their contrac- 


tual obligations to each other. He has then completed the task he was 


hired to do and is entitled to be paid for his work. On proof of such 
circumstances, there arises a presumption of the purchaser's ability 
and willingness to perform, and the burden of proof, or at least the 
burden of proceeding, shifts to the principal. 


ARGUMENT 
I — When Real Estate Broker's Commission Earned 
A real estate broker's commission is earned when the broker 
either produces one ready, able and willing to buy on his principal's 
terms, or else secures an enforceable contract of sale which is accepted 
by his principal 
Restatement, Agency, 2d, vol. 2, section 445, Comment d, reads 
in part: 
‘Nlustration 1 - P promises to pay A a commission on 
land sold by P to customers produced by A, a broker. A 
introduces T, who executes with P an enforceable contract 
for the purchase of the land. T fails to perform. A is en- 
titled to his commission. " 
8 American Jurisprudence, Brokers, section 179, p. 1094, is 
in part: 


" * ** the great weight of authority is that unless the 
broker and his employer have expressly stipulated to the 
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contrary, the broker is entitled to his compensation upon 

the completion of the negotiations which he undertook, ir- 

respective of whether or not the contract he negotiated is 

ever actually consummated." Note 9 citing many cases. 

(The text goes on to say that the employer is estopped to 

deny the purchaser's ability or willingness, as he need not 

accept the offer without investigating and satisfying him- 

self.) Ibid., section 186, p. 1099. 

Accord, 12 Corp. Juris Secundum, Brokers, section 89 (Note 
56), "or else take from the customer a binding contract of purchase. " 

The law of this jurisdiction is in accord. 

* Buckner v. Tweed, 81 U.S. App. D.C. 256, 157 F.2d 211, 
(cert. denied 330 U.S. 825), the affirmance by this Court of decision 
for the broker by the Municipal Court of Appeals reported 44 A. 2d 224 
(see also the same case sub nom., Tweed v. Buckner, 39 A. 2d 203). 
The Municipal Court of Appeals, at page 225 of 44 A. 2d, and at page 


204 of 39 A.2d, said that performance of the broker's undertaking may 


be evidenced by (1) an executed agreement of sale, (2) by submission 


to his principal of an acceptable offer which the principal refuses to ac- 
cept, or (3) by production of a purchaser able, ready and willing to 
purchase on the authorized terms. This Court said, at page 258 of 81 
U.S. App. D.C., and page 213 of 157 F. 2d, 

"Appellants urge that a tender by the purchaser was neces- 

sary. Appellants’ refusal to proceed * * * would have 


dispensed with any such requirement, even apart from 
the fact that appellants tendered no deed. (Citing authority. ) 


Moreover the purchaser's rights are not in issue here. " 
(Underscoring added. ) 
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This quotation, and the underscored sentence, indicate that the 
responsibility for failure of performance, whether upon purchaser or 
seller, is not an issue in suit between seller and broker for commission, 
and this Court's affirmance of decision for the broker involves approval 
of the basis of that decision; namely, procuring by the broker of an en- 
forceable contract of sale. 

Sorivi v. Baldi, M. A. D.C. 1946, 48 A. 2d 462, 465, holds that 
the commission is earned when the broker either produces one ready, 
able and willing to buy on the owner's terms, "or else secure for the 


customer a binding offer of purchase on terms acceptable to the owner." 
(Underscoring added. ) 


Accord: Rieffer v. Hollingsworth, M.A.D.C, 1947, 52 A.2d 
632, 634 (Note 3). 


First National Realty Corp. v. Blackwell Realty Co., 
M. A. D.C. 1950, 77 A. 2d 319, 320. 


Cornwell v. Hollander, M.A. D.C. 1951, 82 A.2d 
ae 4s 


Cf. Dotson v. Milikin, 27 App. D.C. 500, affirmed 209 U.S. 237, 
which also holds that the burden is on the seller to shes the buyer's al- 
leged want of ability, since he has accepted the contract procured by the 
broker. 

8 American Jurisprudence, Brokers, section 173, page 1089, 


contains the following: 
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"That is, the broker, at his own risk, has the option 
of either securing a binding written contract for his cus- 
tomer or of producing a person who is not only then, but 
at all times thereafter, ready, able, and willing to carry 
out the deal in hand." (Citing any case in Note 6.) 


Gilliland v. Jaynes, 46 L.R.A.N.S. 129, at page 134, 129 Pac. 
8, at page 10, 36 Okla. 563, a case cited by said commentary, reads: 


"The true rule is that the broker is entitled to his 
commissions if the purchaser presented by him and the 
vendor, his employer, enter into a valid, binding and 
enforceable contract. If, after the making of such a 
contract, even though executory in form, the purchaser 
declines to complete the sale, and the seller refuses to 
compel performance, the broker ought not to be deprived 
of his commissions. He has done all that he can do when 
he produces a party who is able, and, in binding form, 
offers to purchase upon the proposed terms." (Emphasis 
Min eee 


added. 
Casey v. Wallace, 188 Ky. 441, 222 S.W. 111, at page 112, where 
it is said: 


" * * * Tt is argued that plaintiffs were not entitled 
to a commission until they produced a customer ready, 
able and willing to take and pay for the property, which 
they failed to do. This contention overlooks the rule that 
a real estate broker may earn his commission, either by 
producing a person who is not only then, but at all times, 
ready, able and willing to purchase the property on the 
prescribed terms, or by obtaining from the customer a 
binding contract which the landowner himself may enforce, 
in case of a breach or default in its terms. (Citing au- 
thority.) Here the customers presented by plaintiffs were 
accepted by defendant, and the parties executed a valid and 
enforceable contract. That being true, plaintiffs were en- 
titled to their commission, even though the parties, through 
the fault of one or the other, afterwards refused to carry 
out the trade. (Citing authority. )" 
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Gilder v. Davis, 137 N.Y. 504, at pages 506-7, 33 N.E. 599, at 


page 600, 20 L.R. A. 398, at page 399: 


"When the contract of sale is executed between the 
employer and the purchaser, the right of the broker to 
his commissions does notdepend upon the performance of 
the contract by the purchaser. If, from a defect in the 
title of the vendor, or a refusal to consummate the con- 
tract on the part of the purchaser for any reason in no 
way attributable to the broker, the sale falls through, 
nevertheless the broker is entitled to his commissions, 
for the simple reason that he has performed his contract. 
If he negotiates a contract different from that prescribed 
by his employer, and the employer subsequently ratifies 
it, and thus a contract is finally made which is satisfac- 
tory to him, then the broker has earned his commission. 
(Citing authority.) * * * The commissions are the com- 
pensation for the services of the broker, and, when the 
services stipulated for have been rendered, he should be 
entitled to his commissions. " 


Holden v. Starks, 159 Mass. 503, 34 N. E. 1069. Annos. 46 
LRA. N.S. 129; 43 L. R.A. 599. 

Since plaintiff proved, and defendant admitted, that he had pro- 
cured a binding and enforceable contract of sale (which by the doctrine 
of equitable conversion became in equity a recordable deed, and was in 
fact recorded), and since plaintiff went even further and proved that the 
purchaser had the money available for performance, certain presumptions 
arose, and certain rules as to burden of proof or proceeding became ap- 
plicable. In addition to the burden on defendant noted supra, the follow- 
ing from 8 American Jurisprudence, Brokers, page 1117, is illuminating: 


"Sec, 222. BURDEN OF PROOF. In accordance with 
the general principles relating to the burden of proof in civil 
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actions generally, the burden of proof is upon the broker, 
in an action brought for the recovery of his commissions, 
to establish the readiness, ability, and willingness of the 
person proposed to comply with the offer of his principal, 
where the employer has refused to complete the trans- 
action. And where he relies on the fact that the employer 
accepted the tendered contract though at variance with 
what he was entitled to negotiate, the burden of proof is 
upon him to show that his employer accepted the counter 
offer made by his proposed customer. However, where 
the broker continues to be answerable for performance on 
the part of the purchaser whom he has procured after the 
latter has been accepted by the employer, the burden of 
proof is on the employer to establish the inability or un- 
readiness of such purchaser, as the presumption is in 
favor of his ability and willingness to perform, once he 
has been accepted." 


If this is correct, even had this brokerage employment made the 
plaintiff "answerable for performance" by the purchaser, as it did not, 
the presumption arose that the purchaser was able and willing, and the 
burden of proof to the contrary was on the defendant, since it had ac- 
cepted the contract of sale. 

Plaintiff's proof showed that he had procured for defendant a 
purchaser ready, able and willing to buy, for it showed: 

(1) That defendant entered into an enforceable contract of 
sale, which was procured for it by the plaintiff, "for the price of 
$140, 000. 00 with the commission to plaintiff from defendant of 5 


percent." (JA 10.) 


(2) That the purchaser had the $15, 000 cash required by the 


contract to be paid "at the date of conveyance."" (JA 37.) Said contract 


15 


acknowledged receipt of a deposit toward the same of $1,500, and the 


bank cashier's check for $13, 500 tendered by the purchaser (JA 38) 
shows that he had the balance available. 

Neither the listing agreement (JA 33-36) nor the contract of 
sale (JA 37) conditioned liability upon actual performance or "settle- 
ment" under the contract between buyer and seller. On the contrary, 
without any such stipulation, the listing (JA 33) reads, "Commission 
to be 10%," and the sales contract (JA 37) reads, "(16) Seller agrees 
to pay to SAM BLANKEN & CO. ,* Agent, a commission amounting to 
5% of, * the amount of which said commission being hereby assigned to 
the Agent by the seller out of the proceeds of sale." (This quotation 
from the sales contract is all printed except ''5% of," which is type- 
written.) The stipulation read in evidence (JA 10) admits that this 
plaintiff procured the contract for the price of $140,000, with commis- 
sion of 5 per cent to him. The language quoted from the contract shows 
that payment of the commission was further secured by assignment out 
of the proceeds of sale. 

It is contended, although unnecessary to the foregoing, that under 
the pleadings defendant admitted, by failure to deny, the averment of the 
complaint that "under the provisions of (the contract of sale) defendant 
* Any possible embiguity as to identification with the plaintiff, and 


as to inclusion of the word "of," is resolved by the stipulation 
read in evidence (JA 9-10). 
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was to pay to plaintiff the sum of $7,000. 00: for procuring said agreement." 
(JA 2, Complaint, para. 2; JA 3, 3rd Defense; JA 9, Pretrial Order; 
JA 10-12, Trial Trans.) This results from Rules 8(b) and 8(d) of the 


Federal Rules of Civil Procedure, supra. 


II - Exclusion of Evidence 

It is contended that Plaintiff's Exhibit 6 was erroneously excluded. 
This point may be of moment in the event of a new trial. 

Exhibit 6 (JA 40) is a letter from the contract purchaser to the 
broker, with copy to defendant seller, the contents of which indicate that 
two days after execution of the contract, the purchaser, having been in- 
formed that defendant would not fulfill its contract, was insisting upon 


performance. It was stipulated in the pretrial order (JA 7) that this 


letter be "admitted without formal proof, subject to all other objections. "’ 


Exhibit 5 (JA 20, 39), another letter from purchaser to broker, 
covered by the same stipulation, dated the day after execution of the con- 
tract, asking for "a closing in the near future, " had been received in 
evidence without objection, when Exhibit 6 was offered but excluded. The 
court remarked, "this does not stand alone. It is supplemental to a tele- 
phone conversation." (JA 23.) Thereupon one of defendant's three di- 
rectors, its vice president and counsel, was called to the stand. He was 
asked (JA 27-28) if he had heard that the day after the contract was 


signed Mr. Bechtel had telephoned the buyer that they were not going 
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ahead with the contract, when, before counsel could complete the 
question, he was interrupted and the inquiry stopped as calling for 
hearsay. It is contended, however, that the question would involve 
hearsay only if to prove that such telephone talk had in fact occurred, 
not to elicit what the witness had been told as the predicate to what he 
did or said on being so told. Basically the purpose was to explain the 
reference in the letter, so that the court might admit it to evince further 
the eagerness of the purchaser to perform. 

Said witness did testify (JA 29-30): 

"I told Bechtel on the phone * * * that no matter what 

he felt the ability of Conner to keep the property once he 

bought it, if he complied with the terms of the contract 

and wanted to comply, then we were in duty bound to comply 

too. *** It's fair to state that I told them they must com- 

ply with the contract. * ** May I state, as part of my 

cross-examination, that there came a time during the course 

of my practice when I was asked, because of certain circum- 

stances, whether the contract which was described to me was 

a contract which should be complied with, in view of certain 

circumstances. I then advised them that it was." 


Following the testimony of this witness (in full JA 23-30), plain- 


tiff again offered Exhibit 6, and it was excluded by the court as irrelevant 


(JA 30). 

Since formal proof of the exhibit was dispensed with by stipulation, 
its relevancy to the purchaser's readiness and willingness to. perform, 
being addressed to both seller and his broker, could hardly appear more 
strongly, conveying as it did the threat of suit for specific performance. 

Respectfully submitted, 


Ewing Laporte 
Attorney for Appellant 


"BRIEF FOR ABPELLEE 


Giniteds States Court of 


{FOR THE DISTRICT OF, COLUMBIA cireurr. 


No. 16,128 HED ‘FED 23 11 


BECHTEL PROPERTIES, INC, eet 


APPEAL FROM JUDGMENT: OF THE UNITED-STATES DISTRICT COURT 
FOR THE DISTRICT: OF COLUMBIA 


MARK 2. FRIEDLANDER 
“MARK. P. FRIEDLANDER, IR 


Attorneys for Appellee 


ROBERT. poe “THIEL 
“printer. “ 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Where real estate broker seeks to recover a 
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UNITED STATES COURT OF APPEALS. 
For The District Of Columbia Circuit 


No. 16,128 


SAMUEL BLANKEN, 
Appellant, 


Vv. 


BECHTEL PROPERTIES, INC., 
Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRIAT OF COLTIMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The Appellant filed his complaint in the United States District 
Court for the District of Columbia, asserting that he had been employed 


by the Appellee to find a purchaser for an apartment house which 

Appellee owned. He further asserted that he obtained the execution of a 
sales contract by one Eli T. Conner as purchaser, and that the Appellee 
appeared therein as seller. He also asserted that at the time and place 
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agreed upon the purchaser was ready, willing and able to perform; but, 
Appellant said, the Appellee failed and refused to perform. 


As a result thereof he claimed $7,000.00 as commissions earned. 
To this complaint the Appellee replied that the purchaser was not 
ready, willing and able to perform the contract, and further stated that 
by written agreement the Appellant had contracted to accept as his 
commission the sum of $3,000.00 in cash at the time of settlement, and 
the balance of $4,000.00 in the form of a note secured by a third deed 
of trust. 


It was further asserted by the Appellee that the purchaser had 


failed and refused to make settlement under the contract. 


The matter came on for pretrial, and the Appellee then fully 
apprised the Appellant of the defense in the following words: 


That title was searched and a preliminary report was ren- 
dered on January 29, 1959; that settlement was originally 
fixed for February 13, 1959; that at the request of pur- 
chaser's counsel settlement was continued to February 16, 
1959; the purchaser's attorney again objected because he 
had set in motion at the District Building certain examina- 
tions and complaints; that the case was finally scheduled 
for settlement on March 2, 1959, at which time purchaser 
through his counsel made certain unreasonable demands 
and requests outside of the contract, and the attorney made 
it impossible to settle at that time, continuing to claim un- 
reasonable items and insisting that all money put up be 
held at the title company until the purchaser was satisfied 
as to certain repairs demanded; that thereafter the pur- 
chaser continued to refuse to make settlement under the 
contract in accordance with its terms." 


Thus the Appellant knew definitely of the Appellee's position, and he 
further saw at pretrial the written contract which was marked as 
Defendant's Pretrial Exhibit 6(b), under the terms of which contract 
the Appellant was to receive $3,000.00 cash at the time of settlement, 
and the balance of $4,000.00 to be in the form of a note secured by a 
third trust, with interest. 
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The cause came on for trial, and the Appellant first placed in evi- 
dence the listing agreement. This listing agreement authorized Appel- 
lant to offer the property for sale at a price of $160,000.00, requiring a 
down-payment of $65,000.00. Then there was offered and received in 
evidence a sales contract, dated January 15, 1959, which described the 
terms of sale, including the provisions that the property was taken sub- 
ject to two existing deeds of trust, and the balance of the purchase price 
was to be evidenced by a promissory note payable at the rate of $10.00 . 
per $1,000.00 and secured by a third deed of trust. The cash payment 
set forth in paragraph 2 of the contract was amended in writing on the 
face of the contract to provide that the down-payment would be 
$20,000.00 instead of $15,000.00, and the difference was to be by promis- 
sory note payable ninety days from date. 


The contract further provided: 


"Seller agrees to pay SAM BLANKEN & COMPANY, Agent, 


a commission amounting to 5% of $ 

the amount of which said commission being hereby assigned 
to the Agent by the seller out of the proceeds of sale. The 
party through whom settlement hereunder is made is hereby 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make pay- 
ment thereof to said Agent." 


Paragraph 10 of said contract said in part: 


. deposit with the Agent or at the Title Company of the 

cash payment as aforesaid, the deed of conveyance and such 

other papers as are required by the terms of this contract, 

shall be deemed and construed as a good and sufficient 

tender of performance of the terms hereof." 

Next, the Appellant offered in evidence the record title binder 
showing that the title was good in the Appellee. Then a cashier's check 
payable to "Max Tendler, Attorney for Eli T. Conner," in the sum of 
$13,500.00, was offered and received in evidence. It bore an endorse- 
ment partially illegible, but obviously conditioning the endorsement. 
Portions of the endorsement had lines drawn through it which made it 
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illegible, but at no time was the endorsement explained nor the cancel- 
lation of portions thereof explained, nor was any evidence offered as 
to the time of endorsement nor the date that portions were eliminated. 
The Appellant next offered in evidence a letter from purchaser to the 
Appellant, which in substance said that Conner was not going to make 
principal payments on the third trust, as those payments had to be 
deferred behind the heavy first and second trusts. He was, however, 
willing to pay the interest. This was contrary to the provisions of the 
contract which required paymentsof "10.00 per $1,000.00." 


At this point no witness had yet been called. Then the Appellant 
called the attorney for the Appellee as a witness, and his testimony 
dealt with his advice to his client regarding the binding effect of the 
contract. His testimony, appearing on page 29 of the Joint Appendix, 
was as follows: 

"T told Bechtel on the phone, on a Sunday evening, when he 

called me at home, that no matter what he felt the ability 

of Conner was to keep the property once he bought it, if he 

complied with the terms of the contract and wanted to com- 

ply, then we were duty bound to comply too. And then I 

called Mr. Blanken and the only question Blanken and I ever 

had — ...— was over the commission.” 

The Appellant then closed his case without presenting the appel- 
lant Samuel Blanken as a witness, and without presenting Eli T. Conner, 


the purchaser, as a witness; nor did he present any other witness ex- 


cept as related herein. Naturally the motion by Appellee for a directed 


verdict was granted. The appeal is from the action of the trial Court. 


SUMMARY OF ARGUMENT 


In order for the real estate agent to recover his commission, he 
must show that he produced a purchaser, ready, willing and able to buy 
on authorized terms. In the case at bar Blanken failed to show that the 
contracting purchaser was ready and willing to purchase; but, on the 
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contrary, he showed that the purchaser was not ready and willing to 


purchase under the terms of the contract. 


Blanken failed to show that he was entitled to the commission he 
claimed, and failed to offer any evidence as to who Sam Blanken & 
Company was, nor did he explain the blanks in the contract relating to 


the commission. 


Appellant's attempt to be clever and avoid the facts resulted in 


his failure to make out a prima facie case. 


ARGUMENT 


APPELLANT'S "CLEVERNESS" RESULTED IN HIS 
FAILURE TO MAKE OUT A PRIMA FACIE CASE 
Blanken was faced with this problem: He had, in discovery pro- 

ceedings, admitted the execution of the agreement, under the terms of 
which the commission was to be paid, $3,000.00 at the time of settle- 
ment and the balance as part of the third trust note. Knowing that he 
could not maintain his suit if he were subjected to cross-examination, 
he elected to be "clever and cute,"’ and attempted not to testify in his 
own case. The result of this was a failure to prove a case, as he never 
proved who Sam Blanken & Company were, who were listed in para- 
graph 16 of the contract, and he never supplied the missing figure 
following the words "5% of." He also never showed that Conner had 
submitted the $5,000.00 note as part of the cash consideration, and he 
never delivered a third deed of trust or deed of trust note covering the 
deferred purchase money. 


What actually happened at the settlement was never disclosed, 
because neither Conner nor Blanken, nor anyone else, were called 
upon by the Appellant to testify to that occurrence. All we know is that 
Appellant offered no proof whatsoever that Conner was willing and able 
to settle. 
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The endorsement on the back of the check, offered and received 
in evidence, has never been explained, particularly the portion elimi- 
nated; but it is easy to see that there never was an unconditional tender 


of the money. 


In view of the issues created by the pleadings and at the pretrial, 
the failure to produce witnesses to prove a case had to be fatal to the 


case. 


THE LAW REQUIRES THE APPELLANT IN THIS CASE TO 
PROVE THAT THE PURCHASER WAS WILLING AND 
ABLE TO COMPLETE THE CONTRACT 


In Dotson v. Milliken, 27 App. D.C. 500, the Court had before it a 
question similar to the one presented here. The difference is, that there 


the question was a financial responsibility, and in the case at bar it was 


a willingness and readiness to settle. 


That case is authority for the proposition that when an agent, em- 
ployed for the purpose, procures a purchaser willing and able to buy 
under the authorized terms, he becomes entitled to his compensation 
although the sale may not be consummated, providing the consummation 
is prevented by the refusal, fault or defective title of the principal. 

In the Dotson case the question arose as to whether the plaintiff 
in that case had to prove the financial responsibility of the purchaser to 


make good its offer; and the Court said: 


"In view of the particular facts of the case, we deem it un- 
necessary to express an opinion upon the broad question." 


Later, in Heurich v. Sullivan, 52 App. D.C., at page 95; 281 Fed. 
599, this Court again said that in order for a broker to be entitled to 


his commission the purchaser must be able, ready and willing to buy 
upon identical terms authorized by his principal; and the Court said 
that this rule admitted of no exception and that the courts do not hesi- 
tate to strictly enforce it. In this case a motion for directed verdict 
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in 2 commission suit had been denied, and this Court reversed the case, 


holding that it should have been granted. 


The case of Long v. Murchison et al, 62 A.2d 370, was a decision 
by Chief Judge Cayton of the Municipal Court of Appeals, and dealt with 
a problem similar to this. In that case the plaintiff brokers did not 
prove that their purchaser was financially able to complete the contract; 
and this defect in the proof was challenged in the trial court by the 
proper motions. The trial Judge refused to rule that such proof was 
necessary, and upon a judgment for the plaintiffs the defendants success- 
fully appealed and reversed the case. Judge Cayton said: ! 

"The ruling was incorrect. Nothing in this field of law is 

better settled than that a broker to be entitled to a com- 

mission must produce a purchaser who is ready, able and 

willing to buy on the terms authorized by the principal." 

The Court is also referred to another Municipal Court of Appeals 
case, this one decided by Judge Hood, namely, Dreyfuss v. Boling, 66 
A.2d 230, in which the Court said that the general rule is that where the 
principal refused to accept the offer secured by the broker, the broker 
can recover only by showing that he procured a purchaser ready, willing 
and able to buy on the authorized terms. In this case the appellants 
argued that the appellee had waived this question of financial ability 
because they refused to accept the offer on the ground that the wife of 
the seller would not join him in the contract; and the appellants claimed 
that at no time had the question of the ability of the offeror been ques- 
tioned, and it could not be raised at the trial. The Municipal Court of 
Appeals went on to Say: 

"There are some authorities which tend to support appel- 

lants' position, but in our opinion the better reasoned 

cases hold otherwise." 

— and went on to say that the broker must prove that he hada pur- 
chaser ready, willing and able to purchase on the terms offered before 


he would be entitled to a commission. 
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The cases cited in the brief for Appellant do not meet the ques- 


tion presented here. 


CONCLUSION 


It is respectfully submitted that the appeal should be denied. 
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